KRONICK
MOSKOVITZ

TIEDEMANN
KL GIRARD

A LAW CORPORATION

RELATED
AREAS OF PRACTICE

Municipal and Public Agency
Redevelopment and Housing

SACRAMENTO

400 Capitol Mall, 27th Floor
Sacramento, CA 95814
Tel: 916.321.4500

BAKERSFIELD

5080 California Ave., Suite 250
Bakersfield, CA 93309
Tel: 661.864.3800

SAN LUIS OBISPO

1432 Higuera Street
San Luis Obispo, CA 93401
Tel: 805.786.4302

WALNUT CREEK

1350 Treat Boulevard, Suite 105
Walnut Creek, CA 94597
Tel: 925.395.2380

WWW.KMTG.COM

Legal Alerts are published by Kronick
Moskovitz Tiedemann & Girard as a timely
reporting service to alert clients and
other friends of recent changes in case
law, opinions or codes. This alert does
not represent the legal opinion of the firm
or any member of the firm on the issues
described, and the information contained
in this publication should not be construed
as legal advice. Should further analysis
or explanation of the subject matter be
required, please contact the attorney with
whom you normally consult.

© 2010 Kronick Moskovitz Tiedemann & Girard

KMTG

Legal Alert

July 23, 2010
Bulletin No. 943395.1

Developer Fees Calculated By Per Capita Cost Of Expected Future Growth
Resulting From The Development Are Legal Under The Mitigation Fee Act

In Homebuilders Association of Tulare/Kings
Counties, Inc. v. City of Lemoore, (--- Cal.Rptr.3d
----, Cal.App. 5 Dist., June 9, 2010), a court of
appeal considered whether a city’s development
impact fees, calculated by the per capita costs
of city services based on the city’s expected
future growth, were legal under the terms of
the Mitigation Fee Act (“Act”). The court ruled
that the Act requires cities to provide only a
reasonable relationship between the fees and
addressing the burden resulting from the new
development, and does not require specific
construction plans in advance. As such, the
city’s fees were legal.

Facts

In 2006 and 2007, the City of Lemoore City
Council (“City”) adopted a series of
development impact fees on developers of new
housing in the City. The City calculated the
amount of the fees by calculating its current
per capita costs of providing municipal
services, estimating future population growth
resulting from the development, and
multiplying the per capita cost by the future
population growth, to estimate future costs
resulting from the development.

The Homebuilders Association of Tulare/Kings
Counties, Inc.(“HBA”), filed suit challenging the
legality of seven of the fees: law enforcement,
park land acquisition and improvement, refuse
vehicles and containers, fire protection, general
municipal facilities, and community/
recreational facilities. HBA alleged that because
the City had not specified actual expenditures
that would result from the development, but
merely estimated future costs, the fees were
illegal under the terms of the Act.

The trial court ruled the City’s fees were legal
and HBA appealed.

Decision

The court of appeal reviewed the language of
the Act, codified at Government Code Section
66000 et seq, which provides the terms under
which local governments may impose fees
upon developers. The Act requires the local
agency to identify the purpose of the fee and
the use to which it will be put. It further
requires the agency to determine that the fee’s
use and the need for it are reasonably related to
the development upon which the fee is
imposed. The local agency must also
determine that there is a “reasonable
relationship” to the amount of the fee and the
cost of the new public facilities made necessary
by the development.

The court ruled that the City, in all of its fees
except one, met those tests. The City’s per
capita and expected growth calculations
reflected a “reasonable relationship” between
the fees and the burden posed by the
development. “The fact that specific
construction plans are not in place does not
render the fee unreasonable,” the court held.
Requiring a concrete showing of all projected
construction, which could occur over a span of
decades, would be unreasonable, the court
added. Thus, the fees for law enforcement,
park land acquisition and improvement, refuse
vehicles and containers, general municipal
facilities, and community/recreational facilities
were all in compliance with the Act.

However, the City was out of compliance in
imposing the fire protection fees because the
City allowed revenue from those fees to help
offset fire protection costs in existing areas of
the City, rather than costs resulting from the
growth caused by the development. The court
found the facilities in the existing areas were
already adequate and were not burdened by the
new development. Therefore, those fees did
not comply with the Act.
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The trial court’s ruling was reversed with
respect to the fire impact fees and affirmed
RELATED with respect to all the others.
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